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the number of refusals of random tests
required by this part.

Refuse to submit (to an alcohol or con-
trolled substances test) means that a
driver:

(1) Fails to provide adequate breath
for alcohol testing as required by part
40 of this title, without a valid medical
explanation, after he or she has re-
ceived notice of the requirement for
breath testing in accordance with the
provisions of this part,

(2) Fails to provide an adequate urine
sample for controlled substances test-
ing as required by part 40 of this title,
without a genuine inability to provide
a specimen (as determined by a medi-
cal evaluation), after he or she has re-
ceived notice of the requirement for
urine testing in accordance with the
provisions of this part, or

(3) Engages in conduct that clearly
obstructs the testing process.

Safety-sensitive function means all
time from the time a driver begins to
work or is required to be in readiness
to work until the time he/she is re-
lieved from work and all responsibility
for performing work. Safety-sensitive
functions shall include:

(1) All time at an employer or shipper
plant, terminal, facility, or other prop-
erty, or on any public property, wait-
ing to be dispatched, unless the driver
has been relieved from duty by the em-
ployer;

(2) All time inspecting equipment as
required by §§ 392.7 and 392.8 of this sub-
chapter or otherwise inspecting, servic-
ing, or conditioning any commercial
motor vehicle at any time;

(3) All time spent at the driving con-
trols of a commercial motor vehicle in
operation;

(4) All time, other than driving time,
in or upon any commercial motor vehi-
cle except time spent resting in a
sleeper berth (a berth conforming to
the requirements of § 393.76 of this sub-
chapter);

(5) All time loading or unloading a
vehicle, supervising, or assisting in the
loading or unloading, attending a vehi-
cle being loaded or unloaded, remain-
ing in readiness to operate the vehicle,
or in giving or receiving receipts for
shipments loaded or unloaded; and

(6) All time repairing, obtaining as-
sistance, or remaining in attendance
upon a disabled vehicle.

Screening test (also known as initial
test) In alcohol testing, it means an an-
alytical procedure to determine wheth-
er a driver may have a prohibited con-
centration of alcohol in his or her sys-
tem. In controlled substance testing, it
means an immunoassay screen to
eliminate ‘‘negative’’ urine specimens
from further consideration.

Violation rate means the number of
drivers (as reported under § 382.305 of
this part) found during random tests
given under this part to have an alco-
hol concentration of 0.04 or greater,
plus the number of drivers who refuse a
random test required by this part, di-
vided by the total reported number of
drivers in the industry given random
alcohol tests under this part plus the
total reported number of drivers in the
industry who refuse a random test re-
quired by this part.

[61 FR 9553, Mar. 8, 1996, as amended at 61 FR
37224, July 17, 1996]

§ 382.109 Preemption of State and
local laws.

(a) Except as provided in paragraph
(b) of this section, this part preempts
any State or local law, rule, regula-
tion, or order to the extent that:

(1) Compliance with both the State or
local requirement and this part is not
possible; or

(2) Compliance with the State or
local requirement is an obstacle to the
accomplishment and execution of any
requirement in this part.

(b) This part shall not be construed
to preempt provisions of State crimi-
nal law that impose sanctions for reck-
less conduct leading to actual loss of
life, injury, or damage to property,
whether the provisions apply specifi-
cally to transportation employees, em-
ployers, or the general public.

§ 382.111 Other requirements imposed
by employers.

Except as expressly provided in this
part, nothing in this part shall be con-
strued to affect the authority of em-
ployers, or the rights of drivers, with
respect to the use of alcohol, or the use
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